I. Introduction
When can plaintiffs bring international law claims arising abroad in U.S. courts? The answer to this question is far from simple; indeed, it is intriguingly multilayered and entangles diverse fields ranging from constitutional law to foreign relations law to statutory construction to conflict of laws and international law. Yet these types of cases have proliferated and show no signs of slowing down. With the Supreme Court recently cutting back the reach of federal jurisdiction over causes of action arising abroad for violations of international law,' questions instantly have arisen about the ability of U.S. state law to provide the vessel through which plaintiffs may bring suits alleging such violations.2 Here litigants and courts must address two key questions: First, to what extent may state law implement or incorporate international law as a rule of decision? And second, to what law having broader extraterritorial reach than federal law is nonetheless in tension with federal foreign affairs preemption.'
3 And third, this tension basically disappears when the state law incorporating international law presents what's called a "false conflict" of laws among the relevant jurisdictions' laws.14 Here the fields of private international law and conflict of laws gain salience and supply a doctrinally and historically grounded mechanism for entertaining claims arising abroad in U.S. courts. More concretely, if state law incorporating international law is findamentally the same law as that operative in the foreign jurisdiction, there is no conflict of laws and the sole applicable law applies.', Taking into account the myriad conflict methodologies, we can posit a variety of false conflicts along these lines:
One type of false conflict might latch on to the international law character of the norm at issue, particularly if it is ajus cogens or peremptory international law norm-say, the prohibition on torture-to argue that by force of international law that norm applies everywhere, and therefore necessarily presents a false conflict of laws.16 A weakness with this type of false conflict argument is that while jus cogens clearly contain prohibitions on certain violations of international law, they do not clearly contain private rights of action to enforce those norms via civil litigation.Ir In other words, while jus cogens clearly prohibit torture, they don't clearly say that anyone who has been tortured has a private right of action and is entitled to relief through civil litigation. In turn, there may not, in fact, be a false conflict of laws if the foreign law does not also provide a private right of action.' 8 A second variety of false conflict might look to the result that application of foreign law would produce and conclude that if the defendant would also be liable under foreign law, there is no conflict with forum law.1 9 This type of false conflict could open up the possibility that U.S. law incorporating international law wouldn't need to match up exactly with foreign law; so long as some foreign law would impose liability, there is no real conflict of laws.20 For example, if foreign tort law would hold the defendant liable for, say, battery, a U.S. suit seeking liability for torture would not create a true conflict of laws because the result is the same: the defendant is liable. A self-evident weakness with this type of false conflict reasoning, of course, is that battery and torture are not the same, even though the laws against both would impose liability. 2 ' While plaintiffs may wish to pursue claims for torture as opposed to battery for important symbolic reasons, defendants and foreign governments may resist such classifications for mirror-image reasons of stigma. In this connection, it is worth mentioning that any weakness deriving from the 13 different symbolic and stigma characteristics of serious international law violations vanishes where plaintiffs are content to classify their claims as garden-variety torts-again, let's say battery-under a forum law that matches up with foreign law.22 That would constitute a classic false conflict in the private international law sense, and there is no problem with forum law imposing liability for a tort where foreign law also would impose liability for that same tort.
23
A third variety of false conflict, and the one that I'll spend the most time on, is where forum law and foreign law incorporate norms of international law.24 For example, suppose both forum law and foreign law would hold the defendant liable for torture. This is the strongest false conflict scenario. To be sure, it is even stronger than the classic false conflict mentioned above where forum law and foreign law are separate laws but match up. Here forum law and foreign law are vehicles for application of findamentally the same law-international law-as far as the conduct-regulating aspect of the rules go.
25 If the involved jurisdictions also both provide a private right of action, we are back to the classic false conflict scenario for that aspect of the suit. And because procedures and remedies are generally deemed creatures of forum law, there would be few, if any, aspects of the suit left to generate a true conflict of laws among jurisdictions. In sum, there is at least one surefire false conflict scenario that should enable foreign claims alleging international law violations to move forward under U.S. state law: forum law and foreign law both incorporate international law prohibiting the conduct and afford private rights of action. 26 Plaintiffs have other routes too, particularly if they are willing to abandon dressing their claims in international law garb and instead classify them as garden-variety torts. .2 Torture may, for instance, become battery in order to obtain relief where forum and foreign law both impose liability for that tort.
How do these false conflict variations interact with recent Supreme Court jurisprdence? Kiobel v. Royal Dutch Petroleum held that a presumption against extraterritoriality applies to claims authorized by the Alien Tort Statute (ATS), and therefore claims arising in Nigeria were not actionable under the statute. 28 In the process, the Court brushed aside with barely any analysis the longstanding and widely held transitory tort doctrine of conflict of laws, observing only that " [u] nder the transitory torts doctrine, however, 'the only justification for allowing a party to recover when the cause of action arose in another civilized jurisdiction is a well-founded belief that it was a cause of action in that place. 
III. Obstacles to the Extraterritorial Application of State Law
Yet acknowledging that state law may incorporate international law does not resolve more pressing and difficult questions of whether and when state law incorporating international law may afford relief for claims arising abroad. As noted, the Supreme Court recently held that a presumption against extraterritoriality applies to claims allowed under the federal ATS. 37 
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THE INTERNATIONAL LAYVER unintended clashes between our laws and those of other nations which could result in international discord."' 3 8 That is, it seeks to obviate judicial interference in foreign relations that could trigger unintended discord from the perspective of the political branches. 39 As such, it functions as a separation of powers mechanism at the federal level by divesting the judiciary of discretion to apply laws extraterritorially absent a clear congressional directive to do so. 40 Moreover, at the same time separation of powers saps courts of discretion, federal preemption saps states of power in the international arena in order to avoid state interference with federal control over foreign affairs.41 State courts are thus in quite a bind when it comes to claims alleging international law violations abroad: they are horizontally hamstrung vis-a-vis the political branches by separation of powers and vertically hamstrung vis-a£-vis the federal government by preemption. As to the latter, whether one adopts a broader "field" or narrower "conflict" view of foreign affairs preemption, 42 a federal stance holding specifically that U.S. laws allowing claims for violations of international law do not reach claims arising in foreign territory absent clear congressional direction is in fairly brazen tension with state law purporting to do exactly that.
43
Now, I do not mean to suggest that foreign affairs preemption is necessarily a slamdunk for defendants in this context either. There are distinguishing features that may set state relief for foreign violations of international law apart from other contexts in which the Supreme Court has previously found state action preempted. 44 For one, the context we are talking about raises a clash between policies articulated by the federal and state judiciaries, as opposed to between the federal political branches and the states. 4 Returning to the separation of powers framework above, the political branches-not the courts-wield primary authority over foreign affairs. 46 But the presumption against extraterritoriality is a thoroughly judicial invention. It follows that it should not enjoy the same preemptive force as, say, a treaty or executive agreement. ) ("even assuming that the 'conflict' framework applies, there are numerous and critical distinctions between the present case and Garamend;. For one thing, at issue in Garamendi was the validity of a state legislative enactment specifically intended to reach sensitive foreign-policy matters. Here, conversely, the only state 'action' implicated is the Florida and Oklahoma common law of tort; the existence of such court-created common law evinces no effort on the part of either of those state governments to weigh in on knotty issues of international consequence."). But see Mujica v. Occidental Petroleum Corp., 381 F. Supp. 2d 1164, 1187-88 (D. Cal. 2005) (observing that "[p]laintiffs' remaining claims are for wrongful death, intentional infliction of emotional distress, and negligent infliction of emotional distress. As a threshold matter, the Court believes these claims involve an area of 'traditional' competence' for state regulation" but nonetheless finding a "'more than incidental' .. conflict with foreign policy" and dismissing the claims).
44 to assess all angles of foreign affairs preemption. It is enough for my purposes to demonstrate that tension exists if state law were to enjoy potentially broader extraterritorial reach than federal law. What I would like to focus on instead in the remainder of the essay is whether some manifestations of state law providing relief for violations of international law or domestic tort law can avoid these obstacles entirely. I think they can.
IV. Erasing the Obstacles: False Conflicts of Law
The notion of a "false conflict" of laws can take a number of forms in the field of conflict of laws or private international law. The term originated out of Brainerd Currie's governmental interest analysis to describe situations in which only one state in a multijurisdictional dispute has an interest in applying its law. 54 But courts also routinely and, in my view, intuitively use the term to describe situations in which "the laws relevant to the set of facts are the same, or would produce the same decision in the lawsuit," that is, "when the potentially applicable laws do not differ." 5 5 In these situations courts generally feel free to 56 -indeed their choice-of-law methodologies may even compel them to 5 7-simply apply forum law. Such an approach comes backed by prevailing conflict-of-laws principles. As courts have noted, all else being equal, forum law "enjoys the additional virtues of being more streamlined and less time-consuming, since only one body of law need be employed to statutes silent on geographic scope. At least in the latter scenario a court has some democratically enacted text from the political branches whose plain meaning encompasses the foreign activity in question; in the former scenario, we're just talking about a judge-made decision to extend a judgemade law in a way that may interfere with the political branches' preferences. In this light, extraterritoriality of the common law looks even more suspect than extraterritoriality of statutory law from a separation of powers standpoint. Anthony J. Colangelo cursory comparison of the principles outlined above indicates that there is no real conflict between the laws of Canada and Texas with regard to the recoverability and calculation of 'tangible' damages, that is, items of recovery involving expenses, loss of earnings and the like. Because there is no significant difference between the two jurisdictions on this point, this Court will apply the law of the forum to the classes of damages discussed above."). Accord, Brilmayer, ExtraterrtorialApplcation ofAmerican Law, supra note 4 at 17 (explaining that "the content of these assumptions about the proper reach of legislative policy [in state choice-of-law cases] is very different from the content of the comparable presumptions in international law. For example, any notion that legislatures intend their rules to be applied territorially is completely lacking. Rather, the assumption is that legislatures act to protect their citizens wherever they go, a 'passive personality' principle that has far fewer admirers in the international context.").
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resolve the dispute." 5 9 Or to quote the Restatement (Second) of Conflict of Laws, using forum law fosters "ease in the determination and application of the law to be applied."60 Again, because the laws being applied are essentially the same, applying forum law captires other key conflict principles as well, including "the relevant policies of the forum, the relevant policies of other interested states [,] . . . the protection of justified expectations, the basic policies underlying the particular field of law, [and] certainty, predictability and uniformity of result."61 A word of caution here, however: because both choice-of-law methodologies and procedures are generally considered creatures of forum law, the combination of these two sets of rules may lead courts to conclude via legal fiction that there is no difference between forum law and foreign law when, in fact, there is. For example, suppose a defendant bears a very high (procedural) burden to displace a very strong (choice-of-law) presumption in favor of forum law, and the failure to meet this burden leads to the fictional legal conclusion that forum law and foreign law are the same.
6 2 In my view, if courts use the false conflict approaches presented here, the central legal and factual inquiry should be whether the pertinent laws actually are alike. That is, methodological presumptions and procedural burdens ought to give way to bona fide inquiries into the content of the laws at issue. The exposition of false conflicts below insists that only if laws are in fact alike in their incorporation of international law or provision of domestic tort liability should courts find a false conflict within the scope of this argument.
Finally, turning directly to false conflicts for violations of substantive international law, "[p]robably the most important finction of choice-of-law rules" is satisfying the "needs of the interstate and international systems." 63 In this respect, false conflicts involving claims of serious international law violations present unique opportunities to advance the rule of international law itself. Here the false-conflict concept can transition to the public international law realm. For instance, I've argued that application of universal substantive international law norms by domestic courts yield false conflicts because, simply put, there is no exercise of extraterritorial jurisdiction by states and thus no possibility of conflicting, overlapping laws. Rather, a single "comprehensive territorial jurisdiction, originating in a universally-applicable international law ... covers the globe. Individual states may apply and enforce that law in domestic courts, to be sure, but its prescriptive scope encompasses all territory subject to international law, i.e. the entire world."64
What follows begins by defending this false-conflict view and exploring how it might play out in state courts employing choice-of-law techniques like depefage, which divides up cases on an issue-by-issue basis to discern the appropriate law applicable to each issue. 65 I
will then attempt to work through and evaluate strengths and weaknesses of other varieties of false conflict such as those requiring that forum and foreign law be substantially the same or that, if they are different, they produce the same result.
A. THE SAME INTERNATIONAL LAW As soon as one starts talking about a universally applicable international law the objection immediately will be made that different courts invariably will apply that law differently. The notion of a singular international law applying the world over therefore may sound nice in academic theory, but in the real world it is nothing more than a deceptive, and perhaps even dangerous, illusion. Rather than operating on power as a consistent and constraining rule of law, international law just enables political actors to shape toward their own agendas a hopelessly fragmented hodgepodge of abstractions under a false imprimatur of "law." For my false-conflict view to attract courts and litigants, it will probably be necessary to first allay some of this criticism. I'll start by noting that merely because different courts may apply the same law differently cannot in itself delegitimize that law, since this also happens to be an inevitable feature of any legal system in which law is administered by more than one court. Look at the United States. Even within highly interconnected and formalized judicial systems we still have all sorts of splits up and down the judiciary on the same law. And while it's true that we also have a Supreme Court to resolve the most severe of those splits, there are nonetheless many that go unresolved for very long periods of time-or forever. Yet nobody would say that just because a law is the subject of a circuit split it does not count, and finction, as law.
Another important feature of international law that may not be very familiar to noninternational lawyers is that it is, in fact, quite clear and specific in many respects, particularly when it comes to conduct-regulating rules prohibiting serious offenses. The vast majority of these rules can be found in widely ratified multilateral treaties that set out in pretty strong detail the relevant rules and elements of the rules they contain. These treaties are so specific that often U.S. laws implementing them in domestic legislation simply incorporate the treaty offense definition by reference. 66 What the non-international lawyer should therefore understand is that while civil human rights claims alleging serious places or causes to be placed on an aircraft in service, by any means whatsoever, a device or substance which is likely to destroy that aircraft, or to cause damage to it which renders it incapable of flight, or to cause damage to it which is likely to endanger its safety in flight.
The U.S. implementing legislation, codified at 18 U.S.C. § 32(b)(3) (2000), similarly provides for jurisdiction over "Whoever willfully": ... places or causes to be placed on a civil aircraft registered in a country other than the United States while such aircraft is in service, a device or substance which is likely to destroy that aircraft, or to cause damage to that aircraft which renders that aircraft incapable of flight or which is likely to endanger that aircraft's safety in flight.
violations of international law obviously do not proceed under criminal laws implementing treaties outlawing that conduct, treaties nonetheless make up excellent evidence of what the content of international law is. That is, treaties evidence how international law defines torture, genocide, or any other grave violation that may be the basis of a civil claim. To be clear, the fact that international law itself does not provide a private right of action is beside the point; if the law where the conduct occurred does, all we are concerned with is whether it amounts to a violation of substantive international law. And for that, all we need to do is look to a treaty that has been ratified by something like one hundred and ninety out of the world's one hundred and ninety five nations.
A final way to aid the consistency and fairness of international law is for domestic courts to apply it in a conservative or restrictive fashion. Thus courts using international law as rules of decision should use only well-established, extant norms and resist stretching international law in new ways and directions. As with any law, there are going to be ambiguities and gaps to fill. But because international law is a findamentally empirical law deriving from state practice and opinio juris, courts should not feel free to extend it by analogy or logical equivalence.6 7 And because the context under discussion is claims arising abroad, domestic courts should be extra-carefil to apply international law restrictively since foreign actors may not have adequate notice of idiosyncratically creative or expansive domestic interpretations of international law, leading to potential due process problems.68 Some state courts applying international law have already begun to adopt (or stumble into) this approach. For example, a recent Delaware state court decision found that foreign plaintiffs' claims of international human rights abuses stemming from toxic waste For an example of U.S. law incorporating the treaties by reference, see 18 U.S.C. 2339C, (1) In general. Whoever, in a circumstance described in subsection (b), by any means, directly or indirectly, unlawfully and willfully provides or collects funds with the intention that such funds be used, or with the knowledge that such funds are to be used, in full or in part, in order to carry out-(A) an act which constitutes an offense within the scope of a treaty specified in subsection (e) 1980 ) ("The requirement that a rule command the 'general assent of civilized nations' to become binding upon them all is a stringent one. Were this not so, the courts of one nation might feel free to impose idiosyncratic legal rules upon others, in the name of applying international law.").
Justice Story could not have been clearer in his famous Commentaries on the Conflict of Laws:
It is universally admitted and established, that the forms of remedies, and the modes of proceeding, and the execution of judgments, are to be regulated solely and exclusively by the laws of the place where the action is instituted; or, as the civilians uniformly express it, according to the Lex fori.
JOSEPH STORY, COMMENTARIES ON THE CONFLICT OF LAWS § 556 (Little, Brown and Co. 5th Ed. 1857);
see also e.g., Kilherg v. NortheastAirlines, Inc., 9 N.Y.2d 34, 41 (1961) ("As to conflict of law rules it is of course settled that the law of the forum is usually in control as to procedures including remedies.") (Desmond, J.). To be sure, "the forms of remedies and the order of judicial proceedings are to be according to the law of the place where the action is instituted, without any regard to the domicil of the parties, the origin of the right, or the country of the act." STORY, COMMENTARIES at § 558 (emphasis added). Though as Patrick Borchers observes, the line between procedure and substance is often difficult to discern and may cut against plaintiffs under current law:
Conflicts law regarding damages is notoriously byzantine and unstable, with the murky boundary between "procedure" and "substance" continuing to shape much of the debate. The traditional rule has been that so-called "heads"-or types-of damages allowed are a matter of substance, and thus potentially governed by foreign law, while the quantification of damages within those heads is a matter of procedure and thus governed by forum law. The Second Conflict of Laws Restatement endorses this view in a roundabout way, stating that damages law should be chosen VOL. 48, NO. 1
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guay in violation of the law of nations, but also included claims for wrongfil death arising out of that torture.79 The Second Circuit Court of Appeals, en route to upholding the ATS claims for torture, also observed that: "Here, where in personam jurisdiction has been obtained over the defendant, the parties agree that the acts alleged would violate Paraguayan law, and the policies of the forum are consistent with the foreign law, state court jurisdiction would be proper."
80 Employing a false-conflict approach, if New York law resembled
Paraguayan law a false conflict of laws would exist and forum law could apply. Moreover, none of this is to say that the false-conflict approaches presented so far cannot mix. Linder v. Portocarrero in a sense straddled the two false-conflict views outlined above by using international law to generate the false conflict so that forum tort law could overcome a supposed "civil war exception" to liability.81 The Eleventh Circuit rejected the lower court's finding that "domestic tort actions are not appropriate remedies for injuries to non-combatants occurring outside the United States during conflicts" and concluded that the "complaint alleges a claim under Florida tort liability upon which relief may be granted" for the torture and murder of the plaintiff's decedent in Nicaragua during a civil war there.
8 2 Because the tort claims for wrongfil death and battery grew out of torture and murder, the court strongly hinted at a form of a false-conflict reasoning if not using that exact terminology, noting that "torture and summary execution-the torture and killing of non-combatant civilians-are acts that are viewed with universal abhorrence" that "violat[ed] the ftindamental norms of the customary laws of war." 8 3 As such, the claims were actionable under state tort law. 8 4 While such mixing can be illuminating and even instrumental in certain cases-Linder again used it to overcome a "civil war exception" to liability 8 -I would still urge courts employing these false-conflict rationales to inquire into whether foreign law and forum law actually are alike.
C. SEPARATE BUT DIFFERENT DOMESTIC LAWS
A third variety of false conflict courts have identified is where forum law and foreign law look different but would produce the same result in the suit.
8 6 I am less sanguine that this scenario properly should qualify as a false conflict, at least within the scope of this essay. As noted at the outset, this rationale could potentially allow for the application of forum law supplying a cause of action for, say, torture, on the basis that foreign law where the cause of action arose permits a cause of action for battery. Although the laws differ, they produce the same result in that the defendant is liable. But again, there may be serious conflicts in the way the laws classify the tortious conduct-torture and battery are not equivalent, and they carry vastly different symbolic and stigma characteristics. These differences could cause frictions with foreign nations sensitive to their nationals being classified as torturers instead of tortfeasors (especially when one considers the state action integral to the offense definition of torture). 8 The gravity of being labeled a torturer as opposed to a tortfeasor also may be a weighty enough distinction to introduce due process problems if the defendant did not have a reasonable expectation that he could be labeled a torturer on a preponderance of the evidence standard via private litigation. 8 In sum, I am less favorably inclined toward this version of false conflict.
V. Conclusion
Ever-tightening constraints on federal extraterritoriality have generated multilayered tensions with both traditional and contemporary fields of conflict of laws and private international law. At present, the flashpoint for these tensions promises to be claims alleging international human rights violations abroad in state court. The concept of "false conflicts" of law can remove the flashpoint's ignition source. False conflicts hold immense jurisprudential, doctrinal, and practical potential to handle these multilayered tensions with an equally multilayered concept capable of capturing principles not only of conflict of laws but also of federal extraterritoriality, foreign affairs, and due process. False conflicts should be the starting point for any evaluation of international human rights claims in state court under state law. 88. But see id. at art. 14 ("Each State Party shall ensure in its legal system that the victim of an act of torture obtains redress and has an enforceable right to fair and adequate compensation, including the means for as full rehabilitation as possible. In the event of the death of the victim as a result of an act of torture, his dependants shall be entitled to compensation."). While this provision may create a reasonable expectation for victim plaintiffs that they are entitled to compensation, whether it creates a reasonable expectation for individual defendants that they may be subject to civil liability seems to me a somewhat more difficult question. For instance, the plaintiffs right may be against the state, or may be the subject of administrative relief, or may take some other alternative form. I would need to research more state practice and opiniojuris to reach a conclusion in this regard.
